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Evidence on Surprise Billing:
Protecting Consumers with the No Surprises Act

New rules taking effect January 1, 2022, will extend consumer safeguards to millions,
take patients out of payment disputes between payers and providers, and establish a
process for settling those disputes.

KEY POINTS

e OnlJanuary 1,2022, the surprise billing provisions of the Consolidated Appropriations Act, 2021 —
commonly referredto as the No Surprises Act — will go into effect. These requirements address
the problem of surprise billing, which occurs when a privately insured individual receivesan
unexpected balance bill eitherin an emergencysituation or when a service in an in-network
facility is provided by an out-of-network provider.

e Research overthe past decade shows that surprise billing is relatively common among privately-
insured patients. Studies show that,on average, 18 percent of emergency room visits by people
with large employer coverage result in one or more out-of-network bills and nearly 20 percent of
patientsundergoing in-network elective surgeriesor giving birthin a hospital received surprise
bills. Surprise bills in these studies averaged more than $1,200 for anesthesia, $2,600 for surgical
assistants, and $750 for childbirth. All told, more than half of U.S. consumers report having
received an unexpectedly large bill.

e Key amongthe No Surprises Act’s provisions is removing the patient from payment disputes
between providers and payers in instances where surprise billing occurs and establishing how
such disputes will be resolved. The law established the framework for a formal payment dispute
resolution process that wasset forthin anInterim Final Rule issued on October 7, 2021.

e State efforts regarding surprise billing dispute resolution indicate that some of the possible
approaches may potentially lead to increased health care costs. This experience informed current
federal rulemaking.

INTRODUCTION

The No Surprises Act, signed into law on December 27, 2020 as part of the Consolidated Appropriations Act,
2021, was designed to address the challenges of surprise billing. A surprise bill is an unexpected bill an
individual receives for services provided by an out-of-network provider and occurs when a patient receives a
bill for the difference between the provider’s charges and what their insurance pays an out-of-network
provider plus the patient’s cost sharing, which is known as balance billing. These bills may be both unexpected
to consumers and expensive. Surprise billing can happen in emergency situations, suchas when a person goes
to or is takento the nearest emergency department that may or may not be in theirissuer’s provider network.
However, surprise billing can also occur in non-emergency situations, such as when individuals receive carein
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an in-network hospital without knowing that other providers critical to their needed care (such as ancillary
providers like anesthesiologists orassistant surgeons)are not part of their insurer’s network. Theissue of
surprise billing has primarily pertained to the private insurance market, since both Medicare and Medicaid
have provisions addressing balance billing.

This issue brief reviews evidence on surprise billing and its burden on patients, explores policy approaches to
address surprise billing including state actions, and describes new federal rules implementing the No Surprises
Act.

BACKGROUND

Surprise billing is a relatively common experience among the nearly 200 million Americans with private health
insurance. For instance, a 2018 survey found that 57 percent of U.S. adults had received a medical bill that
came as a surprise to them and that they thought would be covered by their insurance, though the survey did
not distinguish whether these were out-of-network charges or resulted from other circumstances.?

In a2017 national study, anestimated 18 percent of emergency room visits by individuals with large employer
coverage resultedin one or more out-of-network bills. This percentage of emergencyroom visits with an out-
of-network charge varied widely by state, witha high of 38 percent in Texas and a low of 3 percentin
Minnesota (Figure 1).3 The same study found emergency visits in urban areas (18 percent) are somewhat
more likely to resultin at least one out-of-network charge thanare visits in rural areas (14 percent). Overall,
patients receiving a surprise bill for emergency care paid physicians more than 10 times as much as emergency
department patients without a surprise bill.#

Figure 1: Share of emergency roomvisits with at least one out-of-network charge, among patients with large
employer coverage, 2017

% of emergency room visits |

Note: Gray shading indicatesinsufficient data

Source: Pollitz, Rae, Claxton, Cox and Levitt. An examination of surprise medical billsand proposals to protect consumers from them,
Peterson-Kaiser Health System Tracker, February 10, 2020. Data (based on 2017 IBM MarketScan data) available here:

https://www.healthsystemtracker.org/brief/an-examination-of-surprise-medical-bills-and-proposals-to-protect-consumers-from-them-
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A 2020 study of privately-insured patients receiving elective surgeryat an in-network hospital found that
approximately 20 percent of patients received such a bill, often from ananesthesiologist (with an average out-
of-network bill of $1,219) or surgicalassistant (with an average out-of-network bill of $2,633).5 A 2021 study
of childbirth-related surprise billing found a similar percentage (18 percent) resulted in surprise bills (averaging
$744), althoughfor athird of families the surprise bill was over $2,000.6

Air ambulance service surprise bills are especially concerning because airambulance services canbe very
expensive. A 2021 study found that in 2017, the average base price (not including mileage fees) charged by air
ambulance providers was approximately $24,507 for a helicopter transport and $30,466 for a fixed-wing
transport, and these charges have increased substantially in the past few years.” A report by the Government
Accountability Office (GAO) using 2017 data found that 69 percent of air ambulance transports of privately
insured patients were out-of-network.2 Medicare beneficiaries are more likely to need anair ambulance
transport, but a previous ASPE analysis showed that Medicare allowed charges” for air ambulance services
were significantly lower than mean billed charges for commercial air ambulance claims in 2017.°

STATE LEGISLATIVE APPROACHES

A majority of states have attemptedtoaddress surprise billing for the insurance plans they regulate.
Researchers developed criteria for a comprehensive approach to surprise billing and have identified legislation
in 18 states that fully meet those specifications, with an additional 15 states taking less comprehensive
actions.!0 Figure 2 identifies these states with balance billing protections. States with comprehensive
approaches address all of these items: they extend protections to both emergency department and in-network
hospital settings; apply laws to all types of insurance, including both HMOs and PPOs; protect consumers by
holding them harmless from extra provider charges; prohibit providers from balance billing; and adopt either
an adequate payment standardto determine how much the insurer pays the provider or a dispute-resolution
process to resolve payment disputes between providers and insurers.

How these states determine payment amounts in disputed cases varies. Some states have established a
payment standard either through legislation or regulation; others have established a process for resolving
disputed claims through an independent third party. Some states combine approaches. Seven states have
established payment standards, with significant variation both across and within states.™ Theyare typically
derived from a fixed fee schedule, and options include the Medicare fee schedule, the plan’s median
contractedrate for a similar service, or information derived from publicly available data from multiple insurers
such as a state’sall-payer claims database.

Nine of the “comprehensive” states identifiedin Figure 2 have established varying independent dispute
resolution processes. Six of the nine states use a “baseball-style” best andfinal offer process, where the
arbiter chooses between two discrete offers — either choosing the provider’s offer or the insurer’s offer.11
Some states use a combination of approaches, for example, by setting a payment standard when the claimin
guestion is not large and authorizing arbitration for larger amounts. 12

* Medicare allowed chargesinclude the amounts paid by Medicare in addition to any coinsurance and deductibles. The billed charges
for private insurers are likely in many cases higher than the paid rates, which cannot be observed in these data (MarketScan).

* For example, Colorado provides for higher payments to facilities operated by the Denver Health and Hospital Authority and Mar yland
has different requirements for HMOs and PPOs.
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Figure 2: State Balance Billing Protections (as of February 5, 2021)

Bl None M Partial Comprehensive

Note: Details on the criteria used to define “comprehensive protection” and “partial protection” are available here:
https://www.commonwealthfund.org/sites/default/files/2019-01/Criteria_for Meeting Standards v2.pdf.

Source: Hoadley, Kona, and Lucia, “States Can Prevent Surprise Bills for Patients Seeking Coronavirus Care,” To the Point (blog),
Commonwealth Fund, Apr. 29, 2020.

The impact of state surprise billing laws in many cases is unclear, in part because many have not been in place
for long. However, New York’s law has been in place since 2015 and has been closely scrutinized. New York
uses a baseball-style arbitration, and its arbiters have received guidance to consider the 80t percentile of
charges in determining the payment amount.* Since the amount providers charge is typically much higher
than the actual negotiatedrate, this approachrisks leading to significantly higher overall costs, and this has
been supported by the evidence to date. Through 2018, New York’s approach had resultedin arbitration
decisions that averaged 8 percent higher thanthe 80 percentile of charges and has the potential to alter
negotiations betweeninsurers and their network providers, leading to higher future consumer costs.13 A peer
reviewed study in 2021 of New Jersey’s system, where billed charges or usual and customary rates are taken
into consideration, also found it was associated with high payments — with a median arbitrationaward5.7
times higher than median in-network commercial rates. 141>

Moreover, analysts have suggested that using benchmarks similar to those in New York and New Jersey can
raise health care costs even outside the setting of surprise billing. This is because using a benchmark based on
provider charges for out-of-network payment determinations can increase providers’ leverage for negotiating
higher in-network rates, since insurers will otherwise face the alternative of high out-of-network arbitration
awards.16

State actions on surprise billing have other important limitations. First and foremost, roughly 67 percent of
workers with employer-sponsored health coverage are enrolled in self-insured plans.? Stateinsurance rules
do not apply to self-insured employee benefit plans established or maintained by private sector employers,
which are subject to federal oversight!.

* The 80th percentile amongall providers’ charges represents the amount a provider charges for a particular service that is higher than
that charged by 80 percent of other providers for the same service.
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Further, states have been unable to address the costs of airambulance services because the Airline
Deregulation Act of 1978 preempts state law and prevents states from regulating air ambulance costs. While
states havetriedto litigate the issue, they have not been successful.1®

THE NO SURPRISESACTAND ITS IMPLEMENTATION

The No Surprises Act (the Act) and its implementing rules were designed to address these gaps in state policies
and apply protections against surprise billing nationwide. The Act addresses surprise billing in both emergency
and certain non-emergency contexts, as well as for air ambulance services. The Act generally prohibits out-of-
network providers and facilities from balance billing for emergency services and requires that cost-sharing for
such services (including copayments, coinsurance, and deductibles) not be greater than what would be
chargedon anin-network basis, and without requirements for prior authorization. In non-emergency
situations where a facility providing care may be in-network but the care involves out-of-network providers,
the Act allows balance billing by certain types of providers, if the patient has consented to being balance billed
and has been provided with an easy-to-understand notice explaining this requirement with a good faith
estimate of costs.

Thus, the Act will effectively remove the patient from payment disputes between health plans and out-of-
network providers when the payment a provider wishes to receive is higher than the amount a plan is willing
to pay. The Act provides an outline for an independent dispute resolution process for these circumstances but
left many details of that process to rulemaking.

The Act and its implementing regulations provide for four ways to determine out-of-network paymentsin
these disputed circumstances:
e Payment as established by an applicable All-Payer Model Agreement with the Centers for Medicare &
Medicaid Services (CMS) to test and operate systems of all-payer payment reform;
e [fthereis no applicable All-Payer Model Agreement, the amount determined by an applicable state
law (referredto as a specified state law);
o [fthereis no applicable All-Payer Model Agreement or applicable specified state law, anamount
agreed upon by provider and payer; or
e |f none of these apply, an amount determined by a certified independent dispute resolution (IDR)
entity.

The Congressional Budget Office estimatedthat the provisions of the No Surprises Act, in most markets, would
typically reduce premiums by between 0.5 percent and 1 percent. Lower costs for healthinsurance would also
reduce federal deficits.2°

In July, the Departments of Healthand Human Services (HHS), Labor, and the Treasury (collectively, the
Departments), along with the Office of Personnel Management, issued aninterim final rule addressing the first
threeitems listed above (the July rule).?! The fourth —the amount determined by the IDR process — is
described in the next section.

Process for Resolving Disputed Claims

The Departments, along with the Office of Personnel Management, issued an Interim Final Rule with comment
period published in the Federal Register October 7, 2021 (the October rule).2?2 The October rule is designed to
provide a process for resolving disputed claims that is fair to both providers and plans that also does not
increase aggregate healthcare system costs. The provisions contained in the rule are applicable to plan or
policy years beginning on or afterJanuary1, 2022.
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The Act as implemented by the October rule establishes the independent process for resolving disputed
claims. The process relies on IDR entities, which CMSis in the process of certifying.$

Below are the stepsinvolved in resolving a disputed claim:

e Prior to initiating an IDR process, disputing parties must attempt, over a period of 30 business days, to
reachagreement on the payment amount.

e [f this attempt fails, ether party can invoke the federal IDR process. The parties jointly select a certified
IDR entity without conflicts of interest toresolve the dispute, or if they don’t make a choice, the
Departments select the certified IDR entity. The parties submit their offers for payment along with
supporting documentation. The IDR entity then issues a binding determination selecting one of the
parties’ offers as the payment amount.

e The certified IDR entity must select the offer closest to the qualifying payment amount (QPA) unless
the certified IDR entity determines that credible information submitted by either party as defined by
the Act clearly demonstrates that the QPA is materially different from the appropriate out-of-network
rate, or if the offers are equally distant from the QPA but in opposing directions. Inthese cases, the
certified IDR entity must select the offer as the out-of-network rate that the certified IDR entity
determines best represents the value of the qualified IDR item or services. The QPA is generallyan
amount basedon indexed median contracted rates, but the Act and the July rule provide for alternate
methods of determining the QPA in some circumstances, suchas whenthe payer has insufficient
information to calculate the median contracted rates. **

Unanswered Questions and Reporting Requirements

The July rule identifies questions about the impact of these surprise billing provisions that will only be
answered over time. We do not know how often the IDR process will be used and whether its usage will vary
basedon the size of the insurer or on other characteristics. Itis not clear whether the 30-business-day pre-IDR
negotiation period will lead to disputes being resolved sooner. The Act and regulation allow for the batching
of similar claims, but whether this happens and its potential impact remains to be seen. Future evaluation will
be needed to assess the impact of these provisions on the costs of emergency and non-emergency services.
The No Surprises Act itselfincludes provisions that will assist in answering these questions.

The Act includes monthly reporting requirements for certified IDR entities.?? These requirements will elucidate
the nature of eachclaim that undergoes the IDR process, provider characteristics, how the claim is resolved,
and whether a payment exceeds the QPA, among other aspects of disputed claims. This reporting will provide
timely information on how the process is working. The Act alsoincludes requirements for regular reporting
relatedto air ambulance services. Inaddition, the Act requires several related reports to Congress, some by
HHS in consultation with the Federal Trade Commission and the Attorney General, and others by the GAO. The
first of the reports produced by HHSin consultation with the Federal Trade Commissionand the Attorney
Generalis due on January1, 2023, and annually thereafter for four years. These reports will cover the effects
of the Act with particular attention paid to patterns of vertical or horizontalintegration, overall health care
costs, and access to health care services, particularlyin rural areas and health professional shortage areas. The
GAO reports will examine the effects of the Act on health care provider networks, group and individual

§ Applications are being accepted, to be certified by January 1, 2022. The application process will remain open to accept applications
on a rolling basis: https://www.cms.gov/nosurprises/Help-resolve-payment-disputes.

** The Act and the July rule provide for alternate ways for determining the QPAin instances where aplan orissuer has insufficient
information to calculate a median contracted rate for an item or service. Consolidated Appropriation Act, 2021.
https://www.congress.gov/116/bills/hr133/BILLS-116hr133enr.pdf, asimplemented by Requirements Related to Surprise Billing, Part
|, Federal Register, July 13,2021 https://www.federalregister.gov/documents/2021/07/13/2021-14379/requirements-related-to-
surprise-billing-part-i.
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insurance coverage, fee schedules and amounts paid for health care services, the adequacy of provider
networks in commercial health plans, and the IDR process.?*

CONCLUSIONS

The No Surprises Act addresses a significant burden faced by millions of U.S. consumers. State legislation has
only been partially able to address these challenges, andin some cases, state approaches tosettling payment
disputes has led to increased health care costs. The approachtaken in the 2021 Interim Final Rules under the
No Surprises Act is designedto create a fair process that is expectedto lower overall health care costs. The
Act, through its multiple reporting requirements, will provide the evidence needed to evaluate the law’s
performance over time to inform any future policy changes that may be warranted in this area.
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